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Otherwise than in public

Dr Bob McCormack

Research Consultant, Parental Equality

In camera: what does it mean?

Let me begin with a question. If you weretrying to find out the meaning of some lega
term such asin camera, where would you start? Y ou might go down to O’ Connell Street
and go into Easons and look for a Dictionary of Law, such asthat published by Unwin
Hyman for only £9.99. When you look up in camera, it says:

“In camera: In chambers. A most perplexing phrase for litigants who suspect
they may be about to be photographed. Actually it indicatesthe case, or therest of
the case, isto be heard in the Judge' s private chambers, excluding the public.”

When | mention in chambersit might ring abell with you, because you will recall the
Judge O’ Buchailla affair where the Catherine Nevin license was transferred into her sole
name at a hearing in chambers.

Y ou might also recall that in the Sheedy affair, the report of the Chief Justice raised two
issues in relation to meetings or hearingsin chambers. Thefirst was when Hugh

O’ FHaherty, the ex-Supreme Court Judge, invited the County Registrar to meet with himin
his chambers. The second was when Cyril Kdly, the ex-High Court Judge, and Judge
Matthews met in chambersto discuss the case. Both of these meetings were

In camera hearings  raised asissues by the Chief Justice.

are the exception
and should only

You will also recall the Judge Patwell affair in Kanturk District Court where,
during afamily law hearing, the issue of the conduct of the solicitor and the

happen for good threat of contempt of court arose. As aresult, 400 solicitors for the Southern

reasons.

Law Association boycotted Judge Patwell’ s Court for about two weeks.

| mention these in passing because it demonstrates the concerns that are there
in relation to anything that takes place behind closed doors. We have a strong emphasisin
recent years on transparency and accountability and people knowing what is going on.

Article 34 of the Irish Constitution

So having got hold of alegal dictionary, your next step in exploring thein camerarule
might be to go to that primary source of Irish Law, the Irish Constitution. Article 34 of the
Congtitution, subsection 1, says.

“ Justice shall be administered in courts established by law, by judges appointed
in the manner provided by this Congtitution and, save in such special and limited
cases as may be prescribed by law, shall be administered in public”.

What the Condtitution is establishing is that hearingsin public are the norm and are the
protection that is there for the citizen. Andin private or in camera or in chambers hearings
are the exception and should only happen for good reasons.
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Varied applications of the in camera rule

Thefirg reference we havein law to thein camera rule after the passing of the
Congtitution, was two years later in the Emergency Powers Act of 1939. Section 7 of the
Act sets out arange of controls or limitations that might be placed on a public hearing.
What' sinteresting isthat it offered arange of options. Even though it was concerned with
the security of the State at the time of the Second World War, it didn't

What is the actualy say that dl of the restrictions had to be imposed. The judge has
meaning of discretion to impose the level of restriction that he felt was necessary.
otherwise than in Thisisimportant because in many casesthere is atension between
public? competing Condtitutional rights between, for example the right to free

gpeech and theright to privacy — so the Court may often be balancing the
two. Theissuein relation to Family Law isthat sometimes that balance doesn’t seemto be
there,

For examplein the X-case, one of the most reported casesin the media, there was that
issue of abalance between the right to privacy and freedom of the press.

Another example of the application of thein cameraruleisthe 1990 Criminal Law (Rape)
(Amendment) Act whereit setsout, in Section 11, anumber of constrainsin relation to
publicity but equally thereis some alowance made for public scrutiny. So for example, a
reporter may be present throughout —in fact there is an entitlement for the pressto be
present for the hearing. Thereis protection of privacy in avoiding using peopl€' s names or
any identifying details. And the judgment must be announced in public. Obvioudly the
judgment would again avoid using names and identifying details.

The 1961 Courts Act set out four areas where thein camera rule or restrictions on the
press or public might be applied: family law; casesinvolving children or mental illness,
casesinvolving a secret manufacturing process; or urgent applications for habeus corpus,
bail or injunction.

When we cometo family law —for example, the Judicia Separation Act of 1989 — it
specifies that the proceedings under the Act must be held otherwise than in public, and it
usesthewords ‘ shal be heard otherwise than in public’. But what is the meaning of
otherwise than in public?

To understand this phrase, let’ slook at the Judge Anthony Murphy case. Thiswas adrugs
casein the Cork Circuit Court and the Judge decided that, because of some concerns about
mis-reporting that had previoudy arisen, he would not allow the press or the mediato
report the court proceedings contemporaneously. Now they were allowed to attend, and
the public was allowed to attend, and it was announced that the hearing was going ahead.
The only restriction, in effect, was that the trial couldn’t be reported at the time—it could
be reported at the end of thetria but not during thetrial.

That decision was appealed by the Irish Times and other media organi sations to the High
Court before Mr Justice Frederick Morriswho decided it was not a public hearing, though
he decided the restriction was justified. They further appealed it to the Supreme Court. The
Supreme Court unanimoudly decided it was not a public hearing - it was being held
otherwise than in public - and the restriction was not justified in the circumstances.

It isclear from thisjudgment that any restriction on a public hearing meets the statuary
privacy requirement in family law, and that the Court has discretion in deciding what
restrictions are to be applied.

The same wording as found in section 34 the Judicial Separation Act appliesto the
Divorce Act —it basically activates the same section.

Focus on the In Camera Rule



Why should the Condtitution set the hearing of casesin public as an over-riding principle?
It is because the State provides certain protections for the individua citizen, including
protectionsin relation to coming to Court, in relation to alegations against people and the
giving of evidence and so forth. The protections are stronger in the case of criminal cases
because the person’sliberty ismore at risk, but some leve of protection till existsin civil
Cases.

Balancing personal privacy with public scrutiny

I mentioned the 1990 Rape Act as an exampl e of where the ba ance between the public’'s
right to know and the privacy of theindividua is balanced very carefully. Mr. Justice Paull
Carney who isthe most experienced High Court Judgein this area, suggested recently ina
paper to the Trinity Law School that the level of restriction in Family Law cases was being
overdone. What he said was:

“ The media could in my view be trusted to responsibly report Family Law.”
And in comparing it to his experience in rape cases, he said that:

“ 1t ssemsto me that the complete absence of reporting of Family Law casesis
damaging to our understanding of the nature of our society.”

Brian Doolan, in his book Constitution Law and Congtitutional Rightsin Ireland, raises
the same issue —whether we have the Constitutional balanceright. He said:

“ For example, all our Family Law is now heard in private. Thishasgivenriseto
thefalseimpression that there are no, or at least not many, disputesin thisvital
area. rely asan exercisein information it ispossible for the facts of the case to
be disclosed without identifying the parties. The public would then bein a better
position to appreciate what, if any, reforms of the law are necessary.”

Dr. Gerry Byrne, achild psychiatrist who regularly gives evidence in family law caseswas
speaking in Mallow at the Family Law Association conference when he raised theissue
about the risksinvolved with the present level of secrecy. He said that the secrecy in
Family Law cases should be modified:

“ .. for the protection of children, for the maintenance of professional standards,
and for the common good” .

No information, no debate

There have been concerns raised in relation to the privacy or secrecy surrounding Family
Law cases, and in relation on how Family Law is being administered. If we go back afew
years there was very widespread concern in relation to the judgments given in rape cases,
and there was widespread debate concerning appropriate jail terms. The problemin
Family Law isthat when thereis no information, there can be no debate. People who have
personal experience of family law, or lawyersworking in the family law courts are not free
to discuss cases, even though they don't disclose names or identifying details of the
parties. Willie O’ Dea, asalicitor, and Minister for State in the Dept. of Education raises
thisissuein relation to a perception that in family law cases, men may be getting the rough
end of the stick:

" Anyone who has been involved in the court case will have been struck by the
personality cal culations made by their legal team before they have begun the
case, or even begun to examine the evidence. *Who isthejudge?’ isthefirst
guestion posed by most lawyers when the caseis put down for hearing. In Family
Law cases the hope of most lawyers acting for men isthat they can strike on one
of the small number of judges who do not have an unfair attitude towards the

mal e of the species.”

It'san interesting point, given that most judges are men.
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The Fina Report of the Denham Working Group on a Courts Commission had a
substantia chapter on Family Law. They looked at thein camerarule, and noted that:

“ ... criticismof the undiluted operation of thein camera ruleis becoming more
and morewidespread” .

It would seem that thisis an issue that is not going to go away.

One of the reasons why public scrutiny of the operation of family courtsisimportant is
because, as Lord Denning noted in his memoirs, the public is there to scrutinize the judge,
to seethat he knows his business and knows the law, that he actsfairly and comes up with
afair judgment. As Mr Justice Ronan Keane stated in the Irish Times v Judge Anthony
Murphy:

“ The most benign climate for the growth of corruption and abuse of powers,
whether by thejudiciary or the legal professionis one of secrecy.”

So we are talking about protection. The concern also iswider in relation to issues around
families, issues around children and so forth. Psychologist and counsdllor Patricia Redlich,
in an article in the Qunday Independent entitled ‘ Still in the Dark on Marital Breakdown’
concluded:

“Irdland therefore isleft in the dark on a very fundamental issue, namely the fate

of the family when couples no longer live in harmony. There are no hard statistics
fromthe legal profession, the public or the government to tell us how the lawswe

passed to deal with marital difficulties are working.”

Quitesimply, thereisalack of information about what is going on in the family law
courts.

So far my argument isthat within the present legidation we could have more discretion in
relation to Family Law, without any change taking placein the legidation. The
requirement of hearings otherwise than in public, leaves discretion for the judge to
determine the level of secrecy, thelevel of privacy, thelevel of protection that should be
there.

The in camera rule and the European Convention on Human Rights
The second magjor argument that | have rel ates to the European Convention on Human
Rights. The 19" amendment to the Irish Constitution bound us to honour the Belfast
Agreement under Article 29.7. Under Section 6 of the Belfast Agreement, we herein the
Republic are bound to ensure “ at least an equivaent level of protection of human rights’
as pertainsin Northern Irdland. We committed our state to match the protections afforded
in Northern Ireland. The UK 1998 Human Rights Act became effective from the 2
October thisyear in Northern Ireland. So we are now in a position where we should be
matching, and under Congtitutiona Law are obliged to match, the protections being
offered in Northern Ireland.

One of those protectionsis the European Convention on Human Rights. Article 6 of the
Convention says that:

“In the determination of his civil rights and obligations, everybody isentitled to a
fair and public hearing. Judgment shall be pronounced publicly but the press and
public may be excluded fromall or part of thetrail, in theinterest of morals,
public order or national security in a democratic society, where the interest of
juveniles or protection of the private life of the parties so require, or to the extend
grictly necessary, in circumstances where publicity would prejudice the interests
of jugtice.”
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Again you have the same ideathat only the level of restriction that is strictly necessary
should be imposed. However, the requirement that the *judgment shall be pronounced
publicly” isunqualified. Y ou cannot vary that just becauseit isafamily law matter. And
so it would suggest that the Family Law courts at the moment are in breach of that
requirement.

The Irish Human Rights Act is about to be enacted here which will make the Convention
part of Irish domestic law. But | would argue that, as of now, because of the congtitutiona
requirement, all judgmentsin family law cases should be pronounced publicly while
omitting identifying details of the parties and their children. And there are a series of cases
that will support that in the European Court. Werner v Audtria (1997) is probably the most
interesting one in that regard, where the Court copperfastened this public pronouncement
requirement very strongly:

“...inview of the fact that no judicial decision was pronounced publicly and that
publicity was not sufficiently ensured by other means, the Court, like the
Commission, concludes that there has been a breach of Article 6-1 in this

respect.”

In summary

Finaly there are three conclusionsthat | draw from this paper in relation to thein camera
rulein Irish family law:

e#  Thefirst isthat the present absolute secrecy is not mandated by present statutory
provisions.

ez Secondly, if youwant amode that will protect the privacy of the partieswhile
ensuring public scrutiny of the courts, then we already haveit in the criminal rape
legidation.

#%  Findly the European Convention on Human Rights requires judgmentsto be
pronounced publicly. We are now bound by the 19" Constitutional Amendment to
fulfill that requirement.
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Legislating for the rights of children

Deputy Dan Neville, TD

Spokesperson for Children, Fine Gael

Children in crises: a recent example

| am going to speak from two viewpoints. Firstly, | am spesking for my party on the rights
of the child, and secondly, from the point of view of alegidator.

Mr Justice Kdly in the High Court took the unprecedented step of ordering the Ministers
for Health and Children, for Education and Science, and for Justice, Equality and Law
Reform, to find a secure place for agirl who ison the run from atherapeutic unit, and if
they failed to do s0, he would find them in contempt of Court.

The seventeen year old girl at the centre of this case has profound needs. She did not have
achanceinlife. She was sexually abused at two years of age, at seven years of age and
was raped at dleven. | learned of the case onthe RTE 6 0’ clock news. The
In the application of information given was afull and detailed account of the child's needs, her
our Law, | dont terrible life experience, and how Justice Kelly had stated in the Court on the
know if the rights of ~ Previous Monday that he might shortly have to teke unprecedented and
children are being dramatic action to secure the welfare of disturbed children, because the
Juvenile Justice System has been reduced, as he said, to afarce. How much
longer must this go on? he asked. When will the situation cometo an end?

upheld and given
equal status to the

rights of both At 8.30 pm the same evening, | introduced an adjournment debate in Dail
parents or either Eireannin which | raised the issue of the seventeen-year-old child with the
parent Minister for State with responsibility for Children, Mary Hanafin TD. The

Minister placed on the record of the House and informed the citizens of
Ireland of the government’ s position. This received comprehensive coverage
by the media over the next four hours.

| would not have known of this and other children who are in profound need of service
from the State, if thein camera rule applied to cases of childrenin crises.

| do not know the name of the girl or where sheisfrom, but | know the issue in detail.
What isimportant isthat |, as spokesman on children for my party, wasinformed. It was
important that we the members of the Dail raise our concern with the Minister, and have
the Minister respond. We could not have done so only for the fact that the mediainformed
us. If these cases werein camera, the plight of these children would continue indefinately,
and the action the Government are proposing to take to provide secure places would not, |
believe, happen.

Public scrutiny of the justice system

Children have rights— rights under the Congtitution, rights as human beings— and the
State has a duty to uphold thoserights. | do not know if the rights of children are
vindicated in Family Law cases. | am not in aposition to evaluate the situation. | am
extremely concerned from discussions | have had with many people, but | don’t know if
therights of children are being upheld and given equal status to the rights of both parents
or either parent in the application of our Law.
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| am not in aposition to use information coming from the Courts to formulate policy, to
introduce legidation and to create political debate to vindicate the rights of children as
exercised by our Courtsin family law cases.

| have to accept that justice is being applied according to the Law. | am satisfied that it is.
But | am not in a position to evaluate if these laws are adequate responses to the needs of
children in modern society.

A key part of our
justice system is the

A key part of our justice system isthe fact that it is open to public scrutiny,
and that it can be evaluated by the citizens of Irdland. | do not believethat in

fact that itis opento  Family Law cases, intimate details of the difficulties or of the names of the
public scrutiny, and  parties should be published. Information should only be published to assist
that it can be the public and we, the legidators, to evaluate the effectiveness of our legal
evaluated by the system.

citizens of Ireland.

| do not see why the situation, which aready happensin rapetrails— details

and judgments which maintain the confidentiality of the parties involved —
cannot apply in family law cases. The right to know arises, not fromidle curiosity, but to
seethat the law isbeing administered fairly. |, as a public representative, need to know
what is going on, to see that legid ation which has been passed by the Oireachtasis
working, or if new or amending legidation is required.

Supporting mothers and fathers equally

Let us examine the rights of the child. | believe that children should have the automatic

right of accessto both parents. | believe that children have aright to know and have access

to al dements of hisor her family tree including genealogy and medica information. |
believe that society and the State should support al parents, mothers and

fathers equally, for the benefit of the community and society asawhole, in

Asa pUb"C. seeking to be equaly involved in the shared parenting of children, both
representative, | within rel ationships and marriage and through the promotion of the concept
need to know that of joint custody of children, as the normal expectation in the cases of
legislation which separation and rel ationship breakdown.

has been passed by
the Oireachtas is

working.

| cannat judge what role our family courts play in this. | believe the state
should establish the equality and dignity of both mothers and fathersin the
parenting of their children. The state should promote and emphasise the

awareness and importance of both mother and father as parents, guardians,
carers and custodians of the children, and the state and its laws should reflect this position
in every aspect of parenta and child legidation and its practice. | believe this approach
will at al times place the welfare of childrenin apodtion of paramount consideration.

Recognising twenty years of social change

| am concerned that our legal framework has not recognized or identified the changesin
society which are profoundly changing the experience of childhood for many children. |
do not know, but | am deeply concerned that the Courts may not be responding in away
which vindicates therights of children, or if the Courts examine or reflect on the position
of children. Are children consulted in such Situations?

In the past twenty years we have seen mgjor socia changes. We have seen agrester
involvement of women in employment which isto be welcomed. Thereis no doubt that
changes effect family and family life. The old community and family supports which were
therein the past in urban and rural Ireland are diluted. Thereis not the same family

support.

Thereis dso adisappearance of the support of the extended family. In former timesthe
members of the family had access not only to immediate parents and siblings, but to the
grandparents, uncles, aunts, and first cousins—they were regarded as part of the family.
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We have now evolved into a society where the nuclear family proliferates. Maost children

arereared in agtuation where they have little accessto close relatives outside their

parents. This haslead to less opportunities for children to communicate their difficulties,
stresses and concerns outside their immediate family circle.

Children have a The change has resulted in growing awareness of the need to reconcile

right to know and family life and work opportunity, and the state has a duty to reconcile

have a relationship competing demands of work and family. The rearing conditionsin the

with both parents. educating of childrenisvita to future generations; parents must aways have

akey roleinthis.

Legislating for the role of fathers

We must urgently examine and legidate for the role of the father in achanging society.
The state does not facilitate single fathers who wish to fulfill their role, obligations and
responsibilities as a parent. Single parents as of right should have an entitlement to a
relationship with their child or children. Children have aright to know and have a

rel ationship with both parents.

Today the presumption in law isthat single fathers do not have the right to parent, and
must seek agreement to obtain that right. The law facilities the right of the mother to
access and rearing of the children, but hindersthe role of the single father in carrying out
his rights and obligations. Custody or guardianship cannot be arranged without first being
agreed by the mother. The State does not facilitate a single father to establish guardianship
or joint guardianship without the mother’ s agreement. Under the law asiit
stands, children of single parents are discriminated againgt in comparison to

If we continue to . . ; S e .
romote the those of married couplesin their relationship with their father, the
Brinciple that relationship having an inferior status in the eyes of the law and the eyes of
. society in general.
parentage is solely ying
tied up with We must have a degp examination of the role of the father in achanging

society. It isimportant that a child has knowledge and influence of both
parents and the acquaintance and friendship of both parents—that isaright
manner in which that the state should uphold. Of course there could be special circumstances

L . when that should not be the case, but that would be the exception. We must
SOCIety_ Is re-forming recognize that families are now very different than they werein the past. If
and being we continue to promote the principle that parentage is solely tied up with
reshaped. marriage, particularly in the case of the father, we are not recognizing the
needs of the child, those of the parents, or the manner in which society isre-
forming and being reshaped. | believe the law should ensure that the Courts apply, in the
event of marital or relationship breakdown, joint custody. Continual shared parenting
should be the norm.

marriage, we are
not recognising the

Damaging effect of adversarial family law system

The state should support and promote research into the effect on children and their parents,
of shared parenting, marriage relationship breakdown, joint custody, absent parents, and o
on, and support state funding for the operation of support groups. We must recognize the
damaging effect to al parents and their children in terms of future animosity and mutual
mistrust of each ather, of the present practice of adversarial family law enforcement
operating in Ireland. | am not aware of how thisworks in practice because | don't read the
outcomes. | believe | should be aware, to do my job as alegidator effectively. The State
must advance an increased involvement of trained personnel and approach education and
training in psychology, social and emotional coping skills and in the possible mediation
and consi stence building towards agreed solutions to marital breakdown. In the event of a
broken relationship the wellbeing of the children deserve this.
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Parental alienation syndrome

Findly, | will just touch on what happensin some parts of the United States. Increasingly
the US courts are holding the conduct of one parent that tendsto alienate the child’s
affection from the other asinimical to the child’swelfare, and among the grounds for a
denial of custody or achange of custody from the parent guilty of such conduct. In some
States Parental Alienation Syndromeisnow acriminal offence for which parents could be
jailed.

All issuesrelating to child custody have the best interest of the child at their base. Children
are not responsible for the misconduct of their parents towards each other, and should not
be uprooted from their home merely to punish awayward parent. And in most cases |
believe it is not misconduct anyway, it is abreakdown of relationship, and in most cases|
believe nobody isto blame in those situations. But our system, immediately thereisa
breakdown, begins to proportion blame on each other because of the way the system
works. In the United States, the Courts believe that attention should be directed to the
needs of the child rather than to the actions of the parents, and that thisisthe basis of all
child welfare legidation.

Nevertheless a child s best interest are plainly furthered by nurturing the child's
relationship with both parents, and a sustained course of conduct by one parent designed to
interfere with the child’ s relationship with the other, casts serious doubt about the fitness
of the offending party to be the custodial parent. A growing body of caselaw inthe US
relates to what is now known as Parental Alienation Syndrome.

One of the Courts declared that the desire of young children subjected to this manipulation
by abitter or even well-meaning parent, do not always reflect their long-term best interest.
Although stability isimportant, the short-term disruption caused by a change of custody
may be more than compensated for by the long-term benefits of a healthy human

rel ationship with both parents. Courts are inclined to be wary of an over-reliance on the
child’'semotional attachment to or expressed preference for the offending parent. When
the evidence discloses that the conduct by a custodial parent is designed to poison the
child' srelationship with the other parent, a change of custody from the offending parent
may well bein the child’sinterest in thelong term.

False allegations of abuse

Another phenomenon in contentious court cases takes the form of a persistent allegation of
physical and sexual abuse. A US Appeal Court reversed an order of custody to amother
wherethetrid court had inexplicably ignored uncontradicted evidence that the mother had
filed numerous fal se accusations of sexua abuse by the father. Asthe court observed:

" These repeated and uncollaborated and unfounded allegations of sexual abuse
brought by the mother againgt the father, casts serious doubts about her fitnessto
be a custodial parent “.

We have along way to go to bring this state’ s law to be responsivein a era of
unprecedented socia change. We need every assistance to do so. | asapublic
representative cannot judge how effective thelegidation in placeis, asinterpreted by our
Courts. Without interfering with personal confidentiaity, thisinhibitor should be removed.

Focus on the In Camera Rule



The family law roller-coaster

Henry Abbot, Senior Counsel

Called to the bar in 1972, Henry Abbot became Senior
Council in 1992. Between 1987 and 1989 he was
Fianna Fail TD for Longford-Westmeath, and was a
member of various rights committees. He was on the
Dail Select Committee for the Judicial Separation and
Family Law Reform Act, 1989.

Twenty years of listening to public concerns

| come with varied experience—you could say that | am ajack-of-all-trades and perhaps a
master of none. | am certainly not an expert at Family Law. | come here with some
experience ingde the profession, practising as a Junior in Family Law to a certain extent
and sometimes as a Senior. My role as a Senior Council would have been as atrouble-
shooter and negotiator, with the Junior Council having reached a stage of no return and
facing particularly difficult negotiations or where the cases have been fought for. | went in
there with a particular negotiation skill, gained in other areas rather than as athorough-
going expert in Family Law, and | was glad to operate in that way.

But | have been a County Councillor for twenty years, and | have held clinicsamost on a
weekly basis, barring holidays. And | had a particular bird's eye view of the public—men
and women and children coming in to me over that long period telling me about their
woes, arriving from the operations of the Family Law Court. None of the stories, of
course, were the same; there were contradictory interests being represented to me. But the
thread that was going through the storieswas:

Why didn’t we hear that it would be like this? It was a completely new and
daunting, alien experience for us going into Court and we didn’t think it was like
that.

Their impression was based on Family Court on television. But they found the actual
systemin Court particularly upsetting and offensive, and it didn’t seem to serve their
interest either because of their not knowing what happened — even though they were
represented by solicitor and counsd — or because they didn’t get a hearing, or because they
didn’t get any representation at all.

And that wasamagjor rolethat | used to haveto play as a public representative— by one
means or another to get legal representation for congtituents. | am sure that Dan Neville as
acontinuing politician will find that that isaregular occurrence in his constituency
activities.

The roller-coaster of family law

A couple of summersago | had an experience on holiday in France when one of my
children took my wife and | to Disneyland. | never had any experience of these things
before— | must have had a neglected childhood mysdf! But | found myself on this great
roller-coagter they have out there. And it is preceded by avery long queue— it reminded
me of the pictures of people being sent to the gas chamber in the war where they were
queuing waiting &t railway stations— but we were al holiday makers. We queued for
perhaps two hours to get into thisthing that consisted of some sort of aBord an Monatype
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railway running around the countryside. When we got on to the thing and got strapped in
tightly, there was aperiod at the start where you were lulled into afalse sense of security
... and then suddenly into adark tunnel at ferocious speed, not knowing where you were,
losing dl your sense of orientation. And as soon as you took agrip of yoursalf, you were
turned quickly to the right inside the tunnel, so that you were wondering what's going to
happen next? And then suddenly you are out of thisfright. At that stage the whole placeis
screaming and disorientated.

And they give you ancther little confidence booster by getting you out in the light and then
sraight for alittle while, and then suddenly abig turn around in acircle, and there's
nothing holding you up except centrifugal force asyou look down about three hundred
feet into avalley. And the experience goes on and on! And you are brought up very dowly
to the top of the hill and then finally et down at vast speed, and suddenly round adight
corner you are facing alake— apparently a bottomlesslake! But of coursetherailings are
only six inches under the water and you are safe, but you fed that you have met your end
and you are going to drown.

| said to myself coming here: That has been the experience of many of my congtituents
when they have gone into the Family Courts. Because there isagreet deal of
unpredictability. Thereis amassive amount of change in the proceedings and things don'’t
seemto run to a plan, to anyone' s particular plan, because of the way things are structured.

Without any fault on anyone's part —most of al without any fault on the part of the
judiciary who have been entrusted with a system which is not working, and which very
few of the public know is not working that well, if they are not directly involved. And
unfortunately, as Dan Neville said, the legidators don't have an opportunity to know how
it is not working. And that ignorance, lack of knowledge on the part of legidators and
planners arises from the fact of the inadequate reporting of what actually goes on.

| think that we all owe Dr McCormack a debt of gratitude in pointing out

A husband can be
frightened of the
whole position, and
have very little faith
in any further active
participation in the
family law
procedure.

how thein camera rule can be modified without actualy being abolished. |
don’t think there is anyone here who could say that thein camerarule
should have to be abolished outright and that we would have some sort of
Situation where the Press and the voyeurs and the Peeping Toms would have
afield day every day in the Family Law Courts, | don’t think that would
ever arise but thereis a clear need for reporting to show how the system
works.

On the one hand, you have the apparently unhindered operation of various
small applicationsin theroller coaster operation of aFamily Law case
before the actua final hearing to determinethe final result. On the other, you

have al the aspirations of legidators that you are going to have settlement of family law
disputes, that the Family Courts would not harm families and would encourage the
solution of dispute by an amicable settlement.

In my experience both within the Courts and as a public representative, by the time you
have gone through an initial dark-tunnel application of a Barring Order — very often being
brought without great grounds— a Barring Order being made, and perhaps an appeal being
turned down, a husband can be frightened of the whole position, and have very little faith
in any further active participation in the family law procedure. But that might be only the
start of asubstantial family law case leading to a separation or, in the modern day, a

divorce.
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Abuse of applications for discovery

Similarly you have a situation where very often gpplications for discovery will be madeto
get disclosure of meansin cases where perhaps at the end of the day the discovery might
not have been that relevant because the two parties would be salf-sufficient economically.
And that's afeature of very many family cases now where both parties to the marriage are
employed and would have assetsin their own right.

Y et you have an unrestricted application for discovery —and | have had experience of this
mysalf as a practitioner — being used as a means whereby the ante will be upped, long
before thereis any question of getting a hearing for the case, long before people face up to
thered issuein the case. Up to a stage where one party is saying: Well, the other party is
hiding money somewherein some bank account in the North or in England or in Kerry or
Westmesath or Dublin or whatever. And in certain instances situations are build up where
thereis adisobedience for an Order for Discovery and there is an immediate application
for putting the party away for Contempt of Court.

And instead of an adversarid system, you end up with agladiatorial syssem—it’slionsand
Chrigtians al the way from there. It's gone away from the roller coaster, because there
might be afew screams but there is plenty of laughter on the roller coaster. It reachesa
stage where the family law case devel ops an impetus on its own where it becomes what
Family Law cases should not become— divisive and destructive. At the sametimeit has
become very codtly to the parties— or whatever parties are going to pay for it or for the
Lega Aid Board — and has become very costly in Court time and facilities.

Reporting of family law

The announcement that thereis going to be limited reporting of proceedings on a pilot
basisis hepful. | think one of the first thingsthat will come out isthe frequent use and
misuse of timein these preiminary skirmishesthat are used, in my view, for tactical
reasons by practitioners or by partiesto gain an advantage on the other. It

An aspect | would would seem to me from my experience that they are used far more than the
like to develop is normal type of commercia or persona injury litigation and that is

the particular something that is of concern to me. | remember mentioning it asfar back as
requirement that 1988 when anumber of usfamily law practitioners met with the Women's

Rights Committee in the Oireachtas at that time. The fact that this problem
continues, twelve or thirteen years later, after enormous changesin Family
. Law legidation is proof that there has been a bad reporting system. If it had
judgements. been improved, this type of problem could have been addressed.

Turning to the argument introduced by Dr McCormack about thein camera
system and the question of a public judgment under Article 6 of the Convention of Human
Rights, | think that while that judgement will have to be phrased very carefully so that the
rights of privacy, therights of juvenileswill be protected, | see no great difficulty in that.

reasons would be
given in family law

Reasons for the judgment

One aspect | would like to develop isthe particular requirement that reasons would be
given in the judgement. There is an enormous requirement from the public and from the
partiesin family law disputes, that they would know the reasons why they either went up
or down or why various things happened. Due to improvementsin legidation, family law
decisions and settlements have become very complex socia and economic documents and
arrangements. The reasons for these decisions need to be known so that people are going
to settle down to them and say these are final decisions made on our lives. | think it isthe
least we might expect that they would know the reasons. It is very strange that on the one
hand, people assert that the family is the building block of society, and on the other hand
the requirement that reasons be given is a requirement that has been enforced by various
Court decisions in the recent past on administrators.
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If | ask Diarmuid McDiarmadawhy heis not going to keep repairing the Sligo Courthouse
—if hetellsme heisnot going to do it — he has to give me good reasons and in writing. In
the Planning Act, if you don’t get planning permission, reasons must be given. Inthe
Valuation Act, if you appeal the valuation of your hotel or your house or whatever, the
Valuation Tribunal, which isthe body of final appedl, isrequired by law to give reasons
for every judgement. Now some of these cases can be very smdll indeed. A person’sown
dwelling house can be the subject matter of adecision likethat. So | am not asking for
something that doesn’t exit at the present time. | am just pointing out that, human rights
convention or no human rights convention, normal practicein al areas of administrative
and quasi-judicial decision making at avery low leve, isto give an argued reasoned
decision.

The time has come now, whereby thein camera rule should be changed as afirst step to
ensure that areasoned judgement is required by law to be given by the judge assigned to
the case. Whether that judgement is disclosed in public in whole or in part will be amatter
for legidative arrangements to be made by the likes of Deputy Neville, who followed me
into the Dail. | would like to congratulate him on his contribution and the fact that he took
up the cudgelswhere | left them down in this area aong with many others.

The 1989 Separation Act

The manner in which the Houses of the Oireachas were divided on issuesrelating to the
1989 Separation Act had very little to do with how that Act was actually administrated and
worked out in practice in the following years. We as legidators, certainly had different
perceptions and very different expectations than what turned out to actually happen.
Despite the fact that we were thinking that it would work out in different ways, that piece
of legidation has worked out reasonably satisfactory. It has been avery positive piece of
legidation and was the basis of the further legidation that followed in the subsequent
years. But there remains work to be donein so far as closing the loops to allow the system
to report back into it so that it can be reformed in the years to come by legidators and by
planners.
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The role of the Courts Service

Diarmad McDiarmada

Director of Operations, Circuit & District Courts,
The Courts Service

Facilities for family court users

The Courts Service was set up in November 1999. The functions of the Courts Service are
set out in the statute under which it was set up, and they are essentially to manage the
courts, to provide support services for the judges, to provide information on court systems
to the public, to provide, manage and maintain court buildings and to provide facilitiesfor
the users of the courts.

The Courts Service has no function in relation to the performance by ajudge of hisor her
judicia functions. The Act makesit quite clear that the administration of justice is solely
an act for thejudiciary and not for the Courts Service. The only thingsthat | can actualy
talk about today are those matters for which the Courts Serviceisresponsible, and | will
talk about some of those which impact in particular in the Family Law area.

One of the key One of the key statuary management functions of the Courts Serviceisthe
statuary provision of facilities for court users. This function is being pursued by the
management Servicein the context of acourts building policy, and its capita programme.
functions of the We are committed to providing modern first class facilities that respond to
Courts Service is the wide range of needs of al court users. As part of the Courts Service

the provision of building program, arange of facilities are being provided in all new court
facilities for court buildings. Our refurbishment projects are taking place or will take placein

major urban centres. Family law facilities are being provided in all these
new places, alowing family law casesto be heard in a suitable setting.
Improved waiting and seating areas are being provided, including
refreshment facilities.

users.

A dedicated family law centre for Dublin

In Dublin adedicated family law centreto incorporate al family law courts— Didtrict,
Circuit and High — serving the Dublin areais under way. The plansfor the building have
been prepared and the consultation process has aready commenced. Interested groups are
invited to view these plans and to put forward any views that they might have. The
building will house ten courtrooms, consultation rooms and other facilities and will
include a supervised child waiting area. Construction on this family law building should
commence early in 2001, and it is estimated that it will take approximately two yearsto
complete.

Thisfacility will replace the present unsuitable facilities in the Riverbank Courthouse
where Circuit Court cases are heard and Dol phin House where District Court cases are
heard. It isadso intended that child care proceedingswill be dealt with at thislocation and
not as at present in the children’s court in Smithfield. This project and building will
centralise al family law courts serving the Dublin area. The constructive participation of
voluntary groups and the specialised agenciesis most welcome and will greatly assist in
putting in place facilities which are fully responsive to the needs of their clientsin acourts
context.
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A national program

It is planned in the short-to-medium term, to have one such facility in each county where
family law can be dedlt with by all the courts, including the High Court and Circuit Court,
on separate days from other business. In al these centresit is envisaged that we have
information desks when information can be dispensed. The Courts Service has prepared an
interim five-year building program which dea's primarily with projects which are
presently under construction and those venues (which in the main are situated in County
towns) are those locations where both Circuit and Digtrict Courts Sit.

In Dublin refurbishment of the Family Law Office for the District Court in Dolphin House
has taken place in an attempt to increase the privacy which members of the public havein
transacting their business. Within the next twelve months the Courts Service building
programme will aso see mgjor refurbishment work at Cork, Limerick Circuit Court, and
Cadtlebar, Dundalk, Ennis, and Longford Courthouses.

Training of staff

The Courts Serviceisalso responsible for the training of the Courts Service staff and in
that regard the Courts Service Training Centre has undertaken a number of training
initiatives with regard to the staff. A range of seminars have been organised in respect of
various aspects of family law legidation. Training was provided for staff in the Circuit
Court when the Divorce Act was introduced to assist them in the implementation of the
act.

The Family Law Development Committee

In respect of family law courts, special consideration is also being given to enable family
law casesto be heard in a suitable court setting. Inthisitsfirst year of operation, the Board
of the Courts Service has signalled its commitment to providing appropriate modern
facilitiesfor family law business by the establishment of a Family Law Court
Development Committee of the Board. The Family Law Development Committeeis
chaired by Mrs Justice Susan Denham and includes judges of dl the courtsand a
representative on the Courts Service Board representing court userswill assist the Courts
Servicein developing the Family Law Courts Services and review, among other matters,
development of Regiona Family Law Centres. Theterms of reference of the committee
include specific referencesto court buildings and facilities, thein camerarule, and the
development of regiona Family Law Centres. The establishment of Family Law Centres
isunder active consideration by the committee at present.

The in camera rule: a pilot scheme

The Working Group on a Courts Commission in its Sixth Report acknowledged that thein
camerarule resulted in an absence of knowledge of the workings of the family law courts.
To address this problem the working group recommended that a pilot scheme be
established whereby aqualified solicitor or barrister record and report on family law
decisons and assemble family law statistics for publications on aregular basis. The
reporter/researcher will attend hearings only with the consent of the parties and publication
of any identifying material would be prohibited. The Courts Serviceis currently putting in
place arrangements for the establishment of a Family Law Report on apilot project as set
out by the working group. Its two months ago applications for the provisions of such a
service were sought in the nationa press and at present those applications are being
assessed.
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A spirit of equality and respect

Deputy Jan O’ Sullivan, TD

Spokesperson for Equality & Law Reform, Labour Party

Equality for women —and men

This seminar is noteworthy in that it is being held on the day when the Equal Status Act is
coming into force. While the Equal Status Act isn't specificaly covering issuesthat we are
talking about today, nevertheless what we are actually talking about hereis very much
equal statusand | do believe the Equality Authority, which was set up under the two recent
pieces of equdlity legidation (the Employment Equality Act and the Equal Status Act),
should have arole with regard to the issues we are raising here today and | would certainly
wel come someinteraction with that body in relation to theseissues.

| would, firgt of al, congratulate Parental Equality on the work they have been doingin
recent yearsin highlighting the issues of equality with regardsto family law.

A lot of the equality issues over the years have been about equality for women,

particularly in aress of the workforce, in areas of access to public representations and so
on. But it isequally important that equality issues that have negative effects on men are
addressed and are addressed in a spirit of equality and respect, and in aspirit of valuing the
work of organisations like Parental Equaity and Amen. | want to say that as somebody
who will pass no apology for campaigning also in relation to rights of women in other
areas where that needs to be done. So that’ s the spirit, | think, in which we need to address
these issues.

Family law: legislators excluded from the process

Theword ‘prejudice’ isabout pre-judging. These issues should be addressed in an
amosphere of no prejudice— not pre-judging. Thisis one of the problemsthat has been
highlighted in relation to family law where in many caseswe are talking

| want to put my full about a pre-judging of who is right and who iswrong in cases of family
backing behind the law. As has been well enunciated here by previous speakers, part of the
campaign to modify ~ Problem at least, isthat we don’t actually know what’s going on. And
theincamerarules  Peoplelike Dan Neville and myself who arein aposition of making

that are there at the legidation s mply d(_)n’t know, anql the public_ do&n’_t know. | want to put
moment my full backing behind the campaign to modify thein camera rulesthat are
there at the moment, and | welcome the pilot scheme to modify that - as
confirmed by Mr MacDiarmada - at |east to have some reporting. From information
conveyed to me, most of thetimein family law casesthereisn’t even an accurate
stenography or recording of what goes on. So thereisno information. | am sure alot you
know more about it than | do because you have been in the process. | have been excluded
from the process as have other people who aren't involved in specific cases so | would
certainly bow to the superior knowledge of many of you in the room with regard to that.

| do want to stress the fact that the welfare of the child or the children in al these cases has
got to be paramount and has got to be the pre-eminent issue.
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Fairness, consistency, and the principles of justice

| would like to address the whole question of thein camera situation in so far aswe need
to seethat thereisfairness, that thereis consistency, that principles of justice and non-
prejudice are clearly there. | would have to say that there seemsto be very little re-training
of judges or re-gppraisa by judges of changesin society and what' s going on generaly.

A changing world, inside and outside the domestic sphere

We arein ahugely changing situation. Changes in the world outside the domestic sphere
has comparabl e changes within the domestic sphere. The old traditiond idea that the man
is outside earning the bread and the woman is at home minding the children has clearly
changed in this society. I’'m not sure whether the updating or upgrading of judgesis
actudly happening. | don't think it is. I'm not sure how much either legidators or anybody
else can influence that, because of the separation of powers. Nevertheless | think it hasto
be a principle that we would uphold and support. There has got to be some way in which
thisissue can be addressed.

The EU Convention

Regarding the implementation of the EU Convention into Irish Law, | was present inthe
Dail where thiswas raised recently. There was a parliamentary question put down and |
have the answer to it here. In relation to how its going to be implemented, the Minister
said the Government at its meeting on 21% September 2000 authorised the drafting of abill
to give an effect compatible with the European Convention on Human Rights. He said he
expects the legidation will be published during the present Déil session. He dlso said that
the method will be the indirect or interpretive model of incorporation,

The old traditional mirroring the UK Human Rights Act 1998.

idea thatthe manis 55 the method of introduction is going to be that indirect way, by legisiation
outside earning the rather than incorporating it fully into the Constitution. In the invitation you
bread and the referred to Article 6, the article which gives theright to afair and public
woman is at home hearing within areasonable time by an independent and impartid tribunal
minding the children  established by law. But the 7" Protocol, Article 5, probably offers more

has clearly changed ~ scopeintermsof theissuesthat we are addressing here today, becauseit'sa
in this society. specific article deding with the issue of family law and the right to fairness.
That isthe article that needsto be looked at and clearly thisis going to be
implemented through legidation. Therefore we, aslegidators, will have an
opportunity and you as members of the public and as pressure groups should have an
opportunity to influence how the convention isimplemented into Irish law. | think it is
very important that we do focus on those areas where equaity with regard to family law
will beincorporated, or should be incorporated at least, into how thisisinterpreted into
Irish legidation. So | think there is definitely an issue here that needs to be addressed and
needs to be addressed in the near future, as soon as thislegidation is going to be debated.

There is another matter that | want to bring to the attention of the seminar aswell. | havea
copy of adraft Charter of Men's Rights of the European Union which is dated 28"
September 2000. The third part of Article 24, which is on the rights of the child, says:

“ Every child should have the right to maintain on a regular basis a personal
relationship and direct contact with both his or her parents unlessthat is contrary
to hisor her interests’ .

Thisisin draft form—it hasn't been adopted. But that is another legd instrument we
should be aware of, and it may facilitate the achievement of the aimsthat have been
enunciated here today. So that is also welcome.
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One other possibility in addressing the issues that have been raised isthe Judicia
Committee that is examining Judicial Conduct and Ethics. It was appointed back in April
1999 and in response to a Parliamentary question in the Déil on 5" October this year the
Minister said:
“| understand the Committee has almost completed itswork and it is hoped that
thisreport will be available before the end of the year” .

| note that there were many submissions made to that committee in relation specificaly to
family law and the operation of the family law courts. | wasin the Dail whenthisora
question was put and | took the opportunity to ask the Minister if it was intended that the
issue of in camera hearings would be addressed by that Committee. | will read what he
said:
“ It may well be the case that thereisa need for an overhaul or areview of our
Family law Courts. | will ask officialsin the Department of Justice, Equality and
Law Reformto look at the Commission’s Report to seeif there are some
proposals which we could move forward at this point” .

Now obvioudy he' s not making any specific promises but again | think that is another
method by which thisissue can be addressed. Also the Law Reform Commission
published a comprehensive set of recommendations on the reform and structure of the
family law courts acouple of years ago. | presumethat is also sitting on a shelf somewhere
and hasn’t been responded to.

The political will to implement reform

So thereisamyriad and in some ways a confusion of instruments that can be used. There
isthe Court Service' s announcement today that they intend to set up apilot project that
will provide statistics and information with regard to what goeson in the
family courts. Thereisthe European Convention. Thereisthe Judicia

| want to fully put Committee. Thereis aHuman Rights Commission, which will be set up

my backing behind  shortly - the name of the Chairperson has been announced but the members
the campaign to haven't so far. There are anumber of instruments but these are only the
modify the in instruments and what we redlly need isthe politica will to make this
camera rules that happen and to actually have area equality interms of family law. Asa

are there at the woman who has campaigned for women' srightsin other areas, | do want to
moment. say that | fully support this and that | believe that in many casesthere are

injustices done to men in family law courts because of certain prejudices
that are there. This needsto be addressed and it needs to be addressed in a
non-political way, in away that isfair and open and is nonjudgmental in advance of the
evidencethat’ s given.

So again can | congratulate you for this seminar today and | hope that there will be
positive results.
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The In camera rule and domestic
violence

20

Mary T. Cleary

National Co-ordinator, AMEN

Male victims of domestic abuse

In December 1997 | st up AMEN. It isanationa organisation for men who are victims of
domestic abuse and their families. Since then we have heard from hundreds of men. They
tell usthat they have been doubly abused, first by their wife or partner, and secondly by
thefamily law courts. It is extremely difficulty for them because they have been told you
cannot speak about what happened outside of these courts.

Many of the men who have contacted us have been evicted from their homes with Interim
Barring Orders. In many cases fal se alegations of domestic violence or sexua abuse have
been made against them - and thisis without any evidence being offered,

Many of the men particularly in the case of Interim Barring Orders.

who have contacted  y;man rightsissues are central to thework of AMEN. Whilst legislation is
AMEN have been worded in gender neutral terms, corrective legal remedies often are not

evicted from their available to men. In many instances, men who have had Barring Orders and
homes without any Safety Orders and Interim Barring Orders made against them, are not
evidence being advised by their legd team that they can actually appeal these Orders. Some

offered.

men, in fact, have been told by their solicitors that they would be wasting
their timeif they went into court and sought any sort of protection against

their wives—simply because sheisawoman.

Interim barring orders

In May 1999, the Law Society issued a document called Domestic Violence: A Case for
Reform We set out our comments on this document and we circulated our comments to
the Law Society, to judges and to the Minigter for Justice, John O’ Donoughue. | would

like to focus on some of our recommendations here.

Recommendation 1. That the District Court Rules be amended to provide an
automatic early return date for Interim Barring Orders.

We hear from men who have been removed from their homes—in one case aman has
been out of his home for one-and-a-half years. Heis now taking advice because he wants
to take a Congtitutiona challenge. In the meantime he is experiencing great difficulty in
maintaining arelationship with his children.

Under the Domestic Violence Act, 1996, a person can be barred from hisor her home at a
hearing at which they are not present and are not even aware that thisistaking place ex
parte. In many parts of the country it can take months before thereisafull hearing and
sometimes over ayear before they get the chance to prove their innocence and are free to
return to the family home. In many casesthey are never returned to their family home.
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In the context of this unjust, draconian piece of legidation remaining on the statute book,
this recommendation should be implemented immediately. It is asad reflection of the
contempt our legidators have for the innocent accused. That this recommendation should
have to be made at this stage, shows an utter contempt for civil liberties and human rights.

Fair procedures
Recommendations 2: That the District Courts Rules be amended to require that
ex-party applicationsfor a Protection Order or an InterimBarring Order be
made on Affidavit; that the Respondent be automatically provided with a note of
all the evidence given at the hearing; that personal service on the Barring
ummons berequired in all cases where the Respondent has been barred ex-
parte. These are the fundamental requirements of natural justice.

In many cases the husband is not aware when a summons s posted or delivered to the
home, because it is never delivered into the hands of the Respondent. To further
compound theinjustice of the Interim Barring Order, respondents are not even informed as
to what the alegations are that have been made against them.

The Report sates that frequently when respondents come into court to defend
proceedings, they are not aware of the statement made by the Applicant, which lead to the
granting of the Barring Order. Frequently men aretold by their solicitor:
The legislation Y ou will find out when you go into court what the allegations are! And No!
which makes Y ou cannot find out before that. This reflects the experience of many of the
provision for these men who contact our help line.

Orders contains no In fact, respondents can get acopy of the statement of information made

checks and when the Interim Barring Order was granted from the court offices when
balances. No these are available, but members of the public are not aware of this. Some
penalties are solicitorstell men that they are not entitled to thisinformation! It isaso our
provided for those experience that some courts staff are not aware that they are obliged to

who abuse — and provide thisinformation to the Respondent. In this regard, the Department
clearly seen to of Justice, Equality and Law Reform have an obligation to issue an

ingruction telling al court staff that they must give thisinformation to the

abuse — these Respondents in domestic cases on request.

awesome powers.

| would also recommend that persond service on summons should be
required in all cases. We are aware of cases where the mail has been
interfered with, where the parties are till living together in the home.

Abuse of ex parte orders

These recommendations will go some way towards minimising the injustice inherent in ex
parte Orders. However, there are much more seriousissues and fundamenta questionsto
be addressed. These Ordersimpose the most severe and draconian penalties without
having to provide any proof or evidence, and in circumstance where the other party does
not even have theright to defend himsdlf or herself.

The legidation which makes provision for these Orders contains no checks and balances,
and provides no safeguards against abuse. No penalties are provided for those who abuse -
and clearly seen to abuse - these awesome powers. In fact there can be no doubt that these
provisonsinvolve aserious violation and denid of human rights. For example, the Irish
Council for Civil Liberties state that civil liberties include freedom of speech, freedom of
movement and freedom from arbitrary arrest. By contrast, the Working Party on Violence
againgt Women and Children promotes proactive and presumptive arrest.

Heavy penalties have recently been introduced for false all egations of sexua abuse, and
similar penalties should apply for false allegations of domestic violence.
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A judge must listen to both parties

In April 1999, | attended a conference in Dublin Castle organised by Women's Aid. Judge
Peter Smithwick addressed this conference. Some of his comments were not well

received. He said that it isthe duty of ajudgeto ligen to both sides of every case; itisvita
that each of the parties be listened to. He said that it is afundamental principal of law that
every judge must follow - that they must listen to both parties - and he said that he himsdlf
was happier when awoman applying for an Interim Barring Order can produce
collaborating evidence and independent witnesses— yet this does not happen in many
cases. He then talked about the application for Orders which comes before him; he said
that many of these applications should not and cannot be granted. For instance, awoman is
not happy that her husband is not doing his share of the household duties, so she comes
into court and she looks for aBarring Order againgt him.

We have come across many such cases. We support his observations and we fed that in
many cases the Domestic Violence Act is used as aweapon of abuse. Judge Smithwick’s
comments received a very hogtile reaction on that day in Dublin Castle asyou can
imagine.

Need for statutory guidelines
Recommendation 5: Theintroduction of either detailed statutory guidance or

listed material to be considered by the courtsin determining whether to grant a
protectiive Order.

The Law Society report refersto evidence of practices differing between different Digtrict
Court aress. It isinevitable that in the absence of any statutory guidance, there will be
considerable divergence amongst judges. In our experience, the gender of

Many judges simply
accept uncollaborated

the respective partiesinfluence the judges more than the circumstances or
the evidence before them. One judge recently refused to give a Protection
Order to aman and he told him not only would he not grant a Protection

allegations. The Order against that man’swife but that he would never grant a Protection
penalty imposed— Order against any wife.

being barred from the
family home —is in

We are aware of men who are being serioudy abused. They are being put
out of their houses for their own protection! Judges sometimes say: | am

g]e?/rggeasspeds as going to remove you from your home for your own protection.
imprisonment. Such guidance and material should be clear asto the circumstance in

which an Order should or should not be granted and the type of Order
appropriatein a particular circumstance. The judge should be required to deal with these
cases on the basis of the facts presented, and not on a gender basis.

Obvioudy there are serious cases where Barring Orders and Safety Orders and Interim
Orders should be granted. For ingtance if the man comes home drunk and he is beating up
hiswife and his children, | believe that Orders should be granted. But asin the caseto
which Judge Peter Smithwick referred where the woman is not happy that her husband is
doing his share of the household duties, one has to question why an Order would be given
in those circumstances.

Standard of proof

Recommendation 7: That further steps and guidance be provided regarding the
standard of proof hecessary to establish abuse.

The Law Society report comments on atotal absence of guiddines asto the standard of
proof necessary to establish abuse. Research showsthat practices vary widely between
judges, with many judges requiring no proof at all - smply accepting uncollaborated
alegations. The pendty imposed in these cases— being barred from the family home—is
in many respects as severe as imprisonment.

Focus on the In Camera Rule



Any society claiming to have certain standards of civil liberties and human rights, would
not tolerate imprisonment of its citizens on the basis of uncollaborated allegationsin an
open public court, and this is why we welcome the relaxation of thein camerarule.

The Law Society isright to call for clear statutory guidelines and these should set down
minimum standards of proof. If asthe advertisement says*“It isa Crimeto Beat a\Woman”
then why shouldn’t these cases be dedlt with like al other crimina cases—in open court
with the normal standard of proof required.
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Audience 1:

When Dan Neville was speaking | had to pinch mysalf, because thisisthe first timethat an
elected representative in this country has something of afed for the pain and the trauma
that we are going through. It isthe first time ever that an elected representative (outside of
Mary Banotti, who wrote an article in the Irish Times about two and half years ago) even
mentions Parental Alienation Syndrome. Thisis something that effects thousands of
children in this country.

Bob McCormack presented aclinical demonstration of his ability to research and to come
up with facts - not conjectures, but facts. He mentioned a quote by Gerry Byrne who
seemsto be of the opinion that the Court should be opened up and thein camerarule
should be somewhat changed. | hope that Gerry Byrne also supports the notion that the
fitness to practice committee of the Irish Medical Association will also be opened to public
scrutiny.

It isonly three years ago that a colleague of Dan’ s and a constituency representative of my
own, Brendan McGahon, said when debating the Children’ s Bill that he bdlieved that
single fathers were feckless runaway wasters who expected the State to pay for their fun. |
memorised that because it caused me so much pain and annoyance. Henry Abbott
mentioned the fact that in his experience the problems il exist in family law after
thirteen years.

One of the servicesthat | provideis going to Court with people, staying with them,
physically holding their hand, keeping them together through avery traumetic time.
Sometimes | am lucky enough to get into Court and represent them and speak on their
behaf asaMcKenzie Friend, but thisis avery ad hoc arrangement where a Judge can
make up hismind one day that | can get in to represent one person and on the next day |
can't.

When twelve years ago | would go to a Courthouse and | come back again in the year
2000, | see the same faces. The same faces are there with the same i ssues, the same trauma
written all over them - the only differenceisthat the faces are 12 years older. Think about
the damage this does to people, real people. That has to addressed.

Jan O Sullivan mentioned the Equdity Authority. | attended the Equality Authority some
months back when Prionsias de Rossa was therefilling us full of Eurospeak. And when
some father tried to raise the issue of how fathers were being discriminated against in the
in camera law courts, we were told that no-one was listening, because we didn’t know
how to speak Eurospesk and that we should learn to speak otherwise than from the heart.
But | am sorry - being afather mysdlf, the only way | know how to speak isfrom the heart.

| produced a document recently outlining ten reasons why the present in camerarule
should bereplaced. A lot of the reasons have aready been touched; one hasn't been and
that isthat it would highlight the immediate need to either train or replace Judges who are
carrying on business on an ad hoc basis. One girl | know wastold by her female solicitor
when she was going into court: “ Y ou had better wear a short skirt and awonder bra’; and
she said that al the time that she wasin the court, he did not speak to her but to her chest.
That istotally unacceptable.
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The same judge was presented with two cases on the same day by two different men. One
man wanted to present a picture of his child, showing himwith hisarms around his child
on hisfirst communion, as evidence that there was |ove between him and his child.

The second guy was presented with a photograph in the court and the photograph showed
an dleged bruise on hiswife's arm taken on holidays some months previoudy - he was
not provided with acopy of this photograph himself, the only time he saw it was actually
inthe court. This comes back to Mary Cleary’s point earlier of the fundamental right to
know what you are accused of, to try and prepare your defenceto it. But this photo was
sufficient to have the man barred from his home.

Now when thefirst chap went in he was told: No, you can’t submit that photograph with
your child inyour arms- we need to know that you own that photograph, we need to know
who took it, we need to know who processed it, we need to know that it has not been
interfered with - and it isnot admissible.

| am compiling a database about such behaviour by judgesin the Courts. Thereisno
consistency, there is no trangparency, there is no accountability and there is a situation of
sdlf-regulation which istotally unacceptable.

Just asafina point to Diarmaid McDiarmada. Y es, in my experience in sending mainly
lay litigants to court service employees, there has been a change for the better in the last
year. But you have along way to go. There arealot of dinosaurs out there with a God-
complex which needs to be addressed.

Audience 2:

| addressthis question to Diarmaid M cDiarmada or Henry Abbott. It'sin relation to Court
Orders drawn up by the Family Law Courts. Who draws them up? Or who should draw
them up?

Henry Abbott SC:

As| undergtand it, in the Digtrict Court the orders are drawn up by the Court clerk and the
Circuit Court it isnot unusual to have the orders drawn up by the parties. In the District
Court it sthe Judge that signs the order; I’'m not as familiar with the Circuit Court but as
far as| understand the orders are drawn up by both sides, agreed by both sides. Inthe
absence of agreement the County Registrar or one of the staff will draw it up in the Circuit
Court.

Audience 2:
What happensin the case when you have two orders?

Henry Abbott SC:

| assumeit’ stwo orders drafted, one by the wife' s side and one by the husband’ s side, and
that there can’t be any agreement. In that case the County Registrar or the acting Registrar
will probably resolve the difficulty. Or if the difficulty wasn't resolved then, you would
have it put back before the Judge to have the Judge clarify it - it’ saform of speaking to the
order; it'sknown technically as‘looking for further directions'. It happens, but there are
means of resolving it. The judge is the decision maker and the thing isto make adecision.
If the order is still wrong, it can be appeded or reviewed perhaps in some way.
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Audience 3:

Could | ask you to address the question of the guardianship of single fathers not married to
the mothers of their children. At present | understand the father hasto apply for
guardianship. | wasjust wondering do people think thisis something that we should be
campaigning on, to ensure that single fathers have the same automatic entitlement to
guardianship that mothers currently enjoy.

Henry Abbott SC:

The problem you have there is the common law background. The traditional common law
and inherited wisdom of the *50's and ‘ 60’ swas to exclusively and without question give
the guardianship to the mother and treat that as an innateright. So it' s againgt that
background that you' re fighting.

| remember fighting against the father for amother, an unmarried mother who had a child
- it was avery fraught situation - and | remember concluding that the law was completely
in my favour and the father hadn’'t achance. And | just apped him out of the way with
court orders. Then over the years | became aware - not as a practitioner but through
congtituents coming to me - where there was this opening up which | regarded asa
tremendous leap forward for fathers from the time that | was actively practising either for
or againgt them.

But it seemsitisavery uphill struggle. Y ou are till pushing against avery strongwall; |
dealt with thisin my paper. We got a certain amount of acceptance of that in a Party
Document that isbeing done. It isnot as clear cut as| would likeit, but at least they are
beginning to say that the children have rights to know and be parented by both parents,
and to cometo that premise. Everything follows from that, the fundamental right of a child
to know and be parented by both parents except in exceptional circumstances. If you start
coming from that point of view then everything else falsinto place - guardianship, access,
whatever, and the courts and the law should facilitate that.

Audience 4:

| amtotally in favour of equality and | do fed fromwhat | can ascertain thereisn’t equality
inthe family law courts. My own personal experience - keeping in with thein camera
rule, I'll not relate what happened in court - but just before | went into court my barrister
said to me: “ You better go for asettlement now”. When | said “ Why?' she said: “ Because
this Judge dwaysfindsin favour of women”.

| find that quite appalling that men have to tolerate that type of thing. | have no doubt that
it would not have been said to awoman. It is quite outrageous that this type of thing exists
inthefamily law courts.

The question that | haveis. What is the position now of the European Charter? Does it
meansthat | can go into the courts and insist upon the fact that this casein heard in public?
Do we haveto wait for clarification on thein camerarule or can an individual go into the
court and sweep that aside and say | want my Fundamental Rights asacitizen and | want
this case to be heard in public or the result to be given in public?

Dr Bob McCormack:

I mentioned Article 6.1 of the European Convention. It is hot an absolute right to apublic
hearing - it allowsfor certain circumstances in which there will be restrictions on the
public or the press. It does dlow that “ Judgement shall be pronounced publicly” or in
public, and the case law of the European Court supportsthat. So theright to apublic
hearing isnot absolute in dl circumstances. | would argue that if we look at rapetridsasa
model, we seem to be able to protect privacy and provide coverage; we seemto be ableto
do both. So | am wondering why we can’t do that in family law.
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Audience 4:

Can| just clarify the point: Does it mean that, where thereisacrucia family law case that
will actually create a precedent, that you can insist that the result is given in public?
Because | persondly am of the opinion that the way family law stands against men these
days, that if the result was given in public you might have a greater chance of getting afair
hearing.

Henry Abbott SC:

You will haveto wait, | think, until the Convention isincorporated into Irish Law. But
thereare alot of lawyerswho have argued thisin court in relation to asylum cases- | think
oneisin appeal at the moment - that because the Convention has been recognised asan
obligation in the Good Friday Agreement that at least it now bindsthe Statein relation to
Acts of the State in degling with its citizens, as against binding citizen-v-citizen. In relation
to afamily law judgement, you are somehow in agrey area between citizen-v-citizen and
citizen-v-the-State. It could be argued that the State through the judicial system must
ddiver the European Convention on Human Rightsin the form of public judgement now,
because the State itself has commiitted itself to it in the Good Friday Agreement.

Inthe case, Coppinger v. Waterford County Council, involving aroad accident where EU
regulations relating to the safety of alorry were not implemented by the State, the County
Council in Waterford was found libellous in damages for the non-implementation of the
Directive (based on the fact that someone ran in under alorry). Even though the County
Council was a separate corporate body, it was found by the European courtsto be an arm
of the State. So you arein wild man territory if you are going to argue that tomorrow, but
fair duestoyouif you try it. Run it asfar as the Supreme Court and you might meet afew
others up there arguing around the same time.

Audience 4:

You are saying that | have to wait until it isincorporated into Irish Law. But surdly if itis
aready being incorporated into Northern Ireland Law and we have agreed our government
automatically to take on board anything they agree, therefore | shouldn’'t have to wait. |
mean if the government wantsto drag this out, they could do so indefinitely and that
would impair my rights as an individual.

Henry Abbott SC:

Wl the argument has been make, and it for the Supreme Court to pronounce on that if it
comes up. It should really come up in the Supreme Court as a matter of great urgency
because the question is asked time and time again. Thetrainisrunningin relation to
Human Rights. But Judge Kédlly, in an asylum case, said no, you are wrong, your
argument iswrong, the Convention is not directly applicable.

Audience 4:
Wl | will bein the Supreme Court in amatter of months but | don't know whether | will
be alowed to raise that particular point, but | will try. Thank you very much.

Henry Abbott SC:

Well you will certainly be allowed to raiseit. Whether your argument will prevail is
certainly aquestion that everyone will be interested in knowing.

Audience 4:
But my point isthat they won't be able to find out because it will bein cameral
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Audience 5:

| would just like to clear up some facts that many people don't seemto redise. There are
no stenographersin family law courts. Infact, if you try to get themin you will probable
be stopped, and it has been stopped on many occasions. This meansthere is no record of
what happensinside. Even the decision is up for grabs because both people then decide
what the decision is- and if you don’t agree, you have to go back to the Judge who has
forgotten what the decision is. We have had illegible decisions written on scraps of paper
by court clerks - and thisis one of the things that thisin camera rule does.

The other thing | would like to point out relates to Interim Barring Orders. | deal with
people who go into court and support them and help them with it. To my knowledge no
man has ever got back in to the family home after being cleared of an Interim Barring
Order unless hiswife gave permission. | know there’ s a problem - the problem of two
people not getting on and being forced to live in the same house. But it is not his problem
if heisbeing driven out by the State on afal se dlegation and then does not get back in.

No government body has ever researched this. | have asked for figures on thisand any

time we go to the so-called Dept of Justice, Equality and Law Reform we aretold that

thereare no figures on this. The legidation is gender neutral. But al of the information
given out by Equality & Law Reform has been for women and none for men.

The other mistaken impression that was given is that someone has to be wrong and right in
these cases to decide who getswhat. It isnot true. A father hasto prove that amother is
unfit to be aparent to actualy get custody of his children. So thereisno equal gatus. It is
al onthefather's sideto prove that the mother is unfit. And that is aterrible position to put
any father in.

In the new Equa Statuslegidation, it isnow official in this country that the only one that
you can discriminate againgt legdly isthe father. The Equal Status people have told usthat
we are not covered in it, because the legidation itsalf saysthat the courts are not bound by
it. So we are actually omitted from it on purpose - which makes us the only people that
you can discriminate against legally.

My last point is about the European Convention we voted in by Referendum. When it was
up for Referendum, people weretelling usthisis what will happen when the European
Convention of Human Rights camein - we would have this, that and the other. Now it
seems the government can cherry pick what they decide to take in. Everything that has
happened seemsto purposaly exclude fathers from equality. The simply way to bring in
equality isto say that nobody can be discriminated against because of their gender. | just
wanted to ask you what you thought of those comments. Thank you.

Dr Bob McCormack:

Inrelation to the Equality Legidation, it does not cover all aspects of life. It particularly
relates to employment and other services. So there are many areas of life that are not
covered under the Equality Legidation. Because courts arejudicial bodiesthereisaways
an issue about interfering — the separation of powers doctrine. | am not justifying the ways
inwhich fathers are treated. | am just saying that when people talk about equality
legidation they should realiseit only covers certain aress.

Audience 5:

But equal isequd isequa. When we went to school, the best way to check you got your
answer right was you checked back and made sure that everything was till equa. What
happens with our equality legidation is, you check back and you find nothing isequal.
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Deputy Jan OSullivan

The problem with the Equality Legidation isthat it only covers specific services and
specific employment areas of legidation. But it is gender neutral in the sense that one of
the groundsis gender.

The point that you are making is that family law is not covered under that particular
legidation and that istrue. It does not cover the courts but | don’t know how we are going
to cover the courts because of the separation of powers - how could that type of legidation
come before us.

In relation to the Convention, it will be publicly debated in the Houses of the Oireachtas
oncethe Bill is published. The protocol that | referred to, Article 5 Second Protocol, isthe
right of spousesto equa treatment under Family Law. It will be up to usto ensure that that
protocal istrandated into the legidative framework that is going to be debated. That
should be done. If it is not done, then the legidation will not be properly implementing the
Convention.

Audience 7:

| was very pleased with what Dan Neville had to say. Two or three years ago | spent some
timeinthe Visitors Galery in Dail Eireann during the passage of the Children’ s Bill and
Dan Neville expressed similar sentiments there. The resulting piece of legidation fell far
short of our aspirations but it did contain some positive aspects such as the recognition of
joint custody in law for thefirst time. It gave grandparents aright to apply for access, and
it made the procedures for unmarried fathers easier.

We dtill have along way to go to achieve the various things touched on by Dan Neville.
He talked about the child’ s need for both parents. That most certainly is not being upheld
by the courts a present. He talked about the hostility and the adversaria approach inthe
courts. There will always be hostility from a breakdown, but that hostility is greatly
exacerbated by the system that is there. The blame for that fals to some extent on one of
Mr. Nevill€' s colleagues, Mr. Alan Shatter. He created the system.

Mary Cleary touched on the problems of people being barred from their homes without
any proofs being offered or any proofs being required. | am not alawyer, but | think thisis
because the Domestic Violence Act operates under the Civil Law regime which requires
that judges decide cases on the ‘ balance of probabilities’, whereasin the Criminal system
the case has to be proven ‘beyond all reasonable doubt’. Since the poster says“It'sacrime
to beat awoman”, should we not therefore have domestic violence cases heard in the
Crimina courtsrather than the Civil courts?

Henry Abbott SC:

Inrelation to the ordinary Civil Law, anyone can go in and get an ex parteinjunction - an
injunction without notice to the other Side - where there is an urgent situation, where the
status quo must be protected; whereif it is not protected by a Court Order great injustice
can be done because the later court action will never save the Stuation. In other words,
where there would be irreparable harm done - that is the term used.

We can dl imagine Situations where there has been gross abuse or violence in the home,
wherelifeand limb are in danger. | would say that any judge with a clear case of that kind,
would be justified in making an Interim Barring Order or any Interim Ordey.

But where the trouble arisesisin relation to these Orders very often being given out far
easier than they might be obtained say if | went infor an injunction in acommercial case
inthe High Court. There | would have to prove matters very carefully and | am bound by
therule of utmost good faith as alawyer and as plaintiff. In that situation | have to point
out the wesk aspects of my case. | think that disciplineisnot rigidly adhered to in the
Interim Barring Order stage.
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But as a principle there is nothing wrong with Interim Barring Orders because
unfortunately life does create these situations where the Interim Barring Order may be
necessary in certain cases.

But | have suspected for many yearsthat smart people representing litigants will goin and
they will get quickly enough to create the role of victim with an Interim Barring Order on
the basis that * possession is nine points of the law’.

| practice mainly civil, non-family, law and some civil litigants will cometo me, or
solicitors might cometo me as counsdl, and say: “ Let' s get in there and get an Interim
Order - we will be on the high ground then!” And of course there is merit to that, but you
have to be very careful in Courts 5 and 6 in the High Court to make sure that you are not
mid eading the court in any way, that you are not gilding thelily - only to be found out
later. Because if you are found to have painted the picture very much to your advantage to
get this Interim Order, then you will pay for it later on, when your word won't be taken.

But family law situations are so informal that it is very hard to get caught out, because
very often there is no record. In 90% of casesthereisno record. So the disease beginsto
takeroot in that way and it isamatter of degree. Unfortunately | think that there are many
abuses.

Response 2:

Inthe family law courts, because of theinformality, planting adoubt is almost enough,
rather than having to actudly prove anything. An Interim Order should be seen as
exceptiona and there should be afast, full hearing afterwards. Theinjusticeisin the delay.
It should be really a matter of some urgency to hear the matter.

Una Hayden
| am a spokesperson for Grandparents Obliterated. | would like two questions answered.

Since the legidation was introduced on the 9" January 1998, where grandparents have the
right to apply to court for access to their grandchildren, how many such applications have
been through the courts, and how many have been successful in getting a hearing?

It isimportant that | know because grandparents get in touch with me every day of the
week and they are asking advice from me: Should | go to court? Will | get ahearing?

| don’t want grandparents being ripped off by solicitors and barristers. It is happening
fathers al thetime - they are awalking money bank. Y ou have to have money or you will
lose everything. The same is happening grandparents.

Asregard equality, | want to make Jan O’ Sullivan aware that in the Family Law courts
thereisabig problem for grandparents. If you are the paternal grandparent you do not get
equal rights of accessto your grandchildren, but if you are the materna grandparent you
may because the mother has custody of the children. So she ensuresthat her mother and
her side of the extended family have aright of accessto the children. That is not equality.
Why should the paternal grandparents and the paternal extended family lose out Smply
because of gender ds0?

Dan Nevilleisthefirst TD that ever mentioned grandparents. We are the forgotten people.
There are many situations where the parents do not give stability to their children and the
grandparents do.

Deputy Dan Neville:
| will put down a Dail Question tomorrow to the Minister on that very point.
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Deputy Jan OSullivan:

| am not for aminute saying that the courts aretreating al equal. That is not equadity if the
paternal grandparents are not given the same rights as maternal grandparents. | am not for
aminute saying there is equality in this.

Henry Abbott SC:

Before the gatutory change was brought in giving grandparents some rights, the courts
themselves recognised that in difficult access situations the paterna grandparents often
provided a home and a secure base where access could be guaranteed to everyone' s
satisfaction.

Where there was total distrust in relation to how access would be used, and to get a mother
weaned on to the idea of the hushand having access, was always a fraught situation in the
first few weeks after a Barring Order where battle lineswere very strongly drawn. My
recollection asajunior practitioner wasthat if you could get the paterna grandparent to
provide a secure base and to be in and out while access was going on, then you did far
better in seeking access.

Una Hayden

It is part of the problem today, the number of grandparents who are actually rearing the
children. Where would the country be only for the grandparents that are minding these
children while the young parents are out working. We are the back bone of this country -
stability comes from the grandparents.

Lily O Neill:

My nameisLily O’ Neill of Women in the Home. We have being reminded of the rights of
the child - every child that is born has afundamental right to afather and a mother. Present
legidation discriminates againgt the child’ srights. In the social benefits area, young girls
who have ababy, if they rid of the father and live on their own, are subsided up to £300 a
week. | have my own grandson who lives with his girlfriend and because they want to live
together as afamily, they are denied theserights. | think thisis where the problem begins-
young girls and women find that they are economically subsided if they get rid of the
father. It isabit late when it getsto court.

One speaker said that if therights of the child isthe first priority, everything else will fall
into place. Our generation were criticised because we stuck together for the children. But it
was because we recognised that the child had rights, and the parents had duties and
responsihilities.

Audience 10:

My nameis Eddie and | represent Vocdl Ireland Victim for Child Abuse Law (??7?). One
of thoselawsisthein camerarule. The only people protected by thein camerarule are
solicitors, psychologists, medical professionals, psychiatrists. These are the people that are
being protected. Thereisno scrutiny of what goes on in these courts.

There are men in this country who for the last fifteen years have been stigmatised as
perverts and child beaters. Family Law courts and al courts must be changed so that these
people can be brought in to the public domain. ThereisaMedica Council inquiry going
on at the moment, which isin camera, | fought for five yearsfor that Medical Counsdl
inquiry to bein the public or held asapublic inquiry. That inquiry was challenged by the
Eastern Hedlth Board to protect their employees.
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| have been involved in the Family Law courtsfor 12 years and everything hasbeenin
camera. The Medical Counsel may publish areport when the challenge came there from
the Eastern Health Board against the decision to run theinquiry in public. Justice Barr in
the High Court ruled that the Judicial Review should be heard in camera. This was against
my wishes and the wishes of the other family involved.

| took a case againgt the Ombudsman. That wasin camera.

The only timethat | was allowed a public hearing was in arecent case againgt the
Information Commissioner whichis up on hisweb site. | now stand waiting ajudgement
of that particular case, and that judgement is going to have serious ramificationsfor al
cases of child sexua abuse.

The court must be accessible to journdists to see what exactly isgoing on - the lies, the
incompetence.

Audience 11:

A question to Mr MacDiarmada please. Who isin charge of the filesinside the court?
Whose responsibility isit?Isit thejudge or the registrar?

Diarmuid MacDiarmada:
It isthe responsibility of whoever isin charge of the office.

Audience 11:

Can thefile be released into one of the Solicitor’s office, without the other party being
aware of that?

Diarmuid MacDiarmada:
| don't know. | am not in a position to comment on this.

Audience 11:

Regarding an appeal from the District Courts on to the Circuit Courts, how long does it
teke for thefile to be transferred from the District Court to the other court?

Diarmuid MacDiarmada:

That would vary depending what wasinvolved in terms of getting the file ready, getting
the work done to send to the other court - that would vary from place to place.

Audience 11:

So we are talking here about the Family Law in generd so thereisno regulation, thereis
no charter.

Diarmuid MacDiarmada:
Thereisno timelimit that | am aware of. | don’t think that thereistime limit.

Audience 12:

My question relates to how the Constitution under Article 40 and the European Charter on
Human Rights, how they sit alongside ex-party Interim Barring Orders.

It would appear that under an ex-party Barring Order no one can get accessto property
even when the applicant spouseis absent. It also appears that you can have no accessto
private documentation which may support your case unless your spouse providesit or
handsit over. That assumes she does not vet the documents before passing them on and
doesn't destroy any material which she knows would be damaging ot her case.

Focus on the In Camera Rule



Thethird el ement isthe use of Affidavitsin support of an ex parte Interim Barring Order. |
have been advised that grandparents who often have agreat deal of input and have seen
marriages fall gpart - and the reasons why - are not alwaysin aposition to attend court
because of their age and stamina (either mental or physical).

Thefina point isto do with Legal Aid. Invariable men are finding themsalves financially
besten as aresult of an ex-party Barring Order. Many lawyers, understandably, will not
give 100% support to your case because they are uncertain whether they will get paid fees
at theend of it.

Audience 12:

Can asenior counsel engaged by the Lega Aid Board say that the opinion which reverses
the decision in favour of meisthe property of the Legal Aid Board and that | am not
entitled to seeit. Isthat fair? Before my defence was submitted.

Henry Abbott SC:
Did you engaged the Legal Aid Board to aprice?

Audience 12:
About £600.

Henry Abbott SC:

If the senior counsal has given the Legal Aid Board an opinion, the contents of the actua
document itself would probably be technically that of the Legal Aid Board. But | have
acted for the Legal Aid Board in the past and if the Board demanded that the client would
not hear my opinion, then | wouldn't act for the Board. Or for that matter, if asolicitor said
to me: ‘Wdll, if you have that opinion, don't tell the client’, | would resign from the case.

The Lega Aid Board isin aspecia situation asthey are committing funds. But | certainly
wouldn’'t act for the Board in those circumstancesiif there was any prejudice to the client.
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